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 1.  TIME:  9:00   CASE#: MSC17-00184 
CASE NAME: LAPLANTE VS. CSAA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY INTERINSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
 Defendant Interinsurance Exchange of the Automobile Club’s demurrer to the Second 
Amended Complaint (“SAC”) is sustained with leave to amend.   
 
BREACH OF WRITTEN CONTRACT  (FIRST CAUSE OF ACTION) 
 
 The Exchange demurs to the first cause of action for breach of written contract on the 

ground that the SAC fails to attach a complete copy of the insurance policy.  Where a cause of 

action is based on the alleged breach of a written contract, “the terms must be set out verbatim 

in the body of the complaint, a copy of the written instrument must be attached and incorporated 

by reference or the complaint must plead the legal effect of a contract.”  See Otworth v. 

Southern Pacific Transportation Co. (1985) 166 Cal.App.3d 452, 458; Constr. Prot. Servs. Inc. v. 

TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 198-199; Miles v. Deutsche Bank Nat’l Trust Co. 

(2015) 236 Cal.App.4th 394, 402. 

 Defendant notes that SAC attaches the declarations page to the SAC, not the policy 
itself which contains the terms of coverage.  The SAC states that “Plaintiff does not possess a 
full copy of her actual policy.”  (SAC, paragraph 8)  The Exchange denies this, contending that a 
full copy of Plaintiff’s actual policy was served on Plaintiff as an exhibit to Defendant’s Request 
for Judicial Notice, filed in connection with the demurrer to the First Amended Complaint.  See 
Exhibit 1 to RJN, filed November 27, 2017. 
 
 Plaintiff responds that it did not have the actual policy until the Exchange attached it as 
an exhibit to its Request for Judicial Notice on this demurrer.  Plaintiff offers to cure the defect 
by amending the pleading to attach her insurance policy, which is provided by Defendant as 
Exhibit 1 to Defendant’s request for judicial notice.   
 
 However, the attachment of the policy will do nothing to cure the fact that Plaintiff has not 
established a breach of the policy with any facts.  The policy contains no terms requiring the 
Exchange to preserve or store Plaintiff’s vehicle under any circumstances.   
 
 Plaintiff points to paragraphs 24 through 26 of the SAC.  Paragraph 24 provides that, 
“per the terms of the insurance contract,” the Exchange “knew of its contractual obligation to . . .  
preserve the insured’s vehicle as evidence in her pending action.”  Paragraph 25 provides that, 
“per the terms of the insurance contract,” the Exchange “agreed to preserve the vehicle and to 
notify Plaintiff if the vehicle would no longer be preserved, and to give Plaintiff a chance to take 
over its preservation in the event the Defendant failed to do so.”  Paragraph 26 reads, in full: 

 
The Defendant The Exchange breached the contract by failing to 
maintain/preserve the subject vehicle as promised, and by salvaging said vehicle, 
which thereby cost Plaintiff the ability to pursue her products liability case and 
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destroyed critical evidence essential to pursuing that case, and all of the injuries 
and damages from that case. 
 

(SAC, paragraph 26) 
 
 Plaintiff essentially argues that because a breach of the insurance contract is pled, it 
must be accepted as true on demurrer.   
  
 This is incorrect.  While factual allegations must be accepted as true for the purposes of 
ruling on a demurrer, the court does not assume the truth of contentions, deductions or 
conclusions of law.  See Aubrey v. Tri-City Hospital District (1992) 2 Cal.4th 962, 967.  The 
allegation of “breach” of an insurance contract is a legal conclusion.  Additionally, it is well-
settled that the interpretation of contracts is a question of law.  See Waller v. Truck Insurance 
Exchange, Inc. (1995) 11 Cal.4th 1, 18.  The court has the insurance contract at issue here and 
can take judicial notice of it since Plaintiff accepts it as a true, accurate and complete copy.  A 
review of the policy shows that there is no term in the contract that imposes any obligation on 
the Exchange to preserve Plaintiff’s vehicle in this situation or any other.   
 
 Accordingly, the demurrer to the breach of written contract claim should be sustained.  
While the court’s review of the insurance contract provides no insight into how Plaintiff can 
factually cure the defect with the first cause of action, this is the first challenge to the pleading 
on the merits.  The first demurrer to the pleadings was a special demurrer for uncertainty, which 
was sustained. Hence, the demurrer to the breach of written contract cause of action is 
sustained with leave to amend to include the term or terms of the policy that were breached by 
the Exchange in failing to preserve Plaintiff’s vehicle for the purposes of her products liability 
action.  
 
BREACH OF ORAL CONTRACT (SECOND CAUSE OF ACTION) 
 
 The Exchange demurs to the second cause of action on two grounds:  (1) statute of 
limitations and (2) lack of mutual consideration for an oral contract.   
 
 The statute of limitations for a breach of oral contract claim is two years.  See CCP 
Section 339(1).  Defendant argues that the SAC alleges that the subject vehicle was sold by the 
Exchange in December 2014.  This action was filed over three years later, on February 2, 2017. 
 
 Plaintiff argues that the discovery rule for delayed accrual of a cause of action applies 
here.  “An exception to the general rule for defining the accrual of a cause of action – indeed, 
the most important one – is the discovery rule.  It postpones accrual of a cause of action until 
the plaintiff discovers or has reason to discover, the cause of action.  See Norgart v. Upjohn Co. 
(1999) 21 Cal.4th 383, 397.  The SAC pleads that Plaintiff did not discover that the Jeep was no 
longer being held for her by the Exchange until February 3, 2015.  (SAC, paragraph 21)  Plaintiff 
filed her original Complaint within two years of that date, on February 2, 2017.  Thus, the breach 
of oral contract claim is timely on the face of the SAC.  
 
 However, the existence of an oral contract is doubtful.  The elements of a breach of oral 
contract claim are the same as those for a breach of written contract, albeit the contract is oral:  
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a contract, its performance or excuse for nonperformance; breach; and damages.  See Stockton 
Mortgage, Inc. v. Tope (2014) 233 Cal.App.4th 437, 453.  In order to form an enforceable 
contract, there must be:  (1) parties capable of contracting; (2) mutual assent; (3) a lawful object, 
and (4) sufficient consideration.  See Civil Code Section 1550.   
 
 No facts are alleged which show consideration for the promise to continue to store 
Plaintiff’s vehicle during her products liability case.  Consideration is defined in Lawrence Block 
Co. v. Palston (1954) 123 Cal.App.2d 300, disapproved of on other grounds in Mattei v. Hopper 
(1958) 51 Cal.2d 119, 125-126:  “Where the parties assume to make a contract in which one’s 
promise is the consideration for the promise by the other, the promises must be mutual.  To be 
obligatory on either party, the contract must be mutual and reciprocal in its obligations.  One who 
promises to do a thing only if it pleases him, is not bound to perform.  Where a contract imposes 
no definite obligation on one party to perform, it lacks mutuality of obligation.  It is elementary that 
where performance is optional with one of the parties, no enforceable obligation exists.”  Id. at 
308. 
 
 The Exchange’s request for judicial notice attaches a Salvage Certificate for the subject 
vehicle, which Plaintiff acknowledges as true.  (SAC, paragraph 32)  The Salvage Certificate 
shows the “registered owner” of the 2011 Jeep to be the Exchange.  The Salvage Certificate was 
issued in November 2014, and the Jeep was salvaged subsequently in December 2014.  While 
Plaintiff alleges that the Exchange promised that it would hold the vehicle for her, she provided 
no consideration for that promise.  The SAC provides, in relevant part: 

 
The oral representations and communications made between Ms. LaPlante, Ms. 
LaPlante’s attorneys and Defendant’s employees and/or agents in August, 
September and October of 2014 (as fully described in the General Allegations 
above) formed an oral contract that the subject vehicle would be preserved by the 
Defendants. . . . Mutual consideration was provided for in this oral contract:  
Defendant The Exchange agreed, by and through its employees and/or agents, to 
preserve and store the subject vehicle at its costs, while Ms. LaPlante’s 
consideration took the form in agreeing not to exercise her legal right to remove 
the vehicle to an independent third party who could begin evaluation and analysis 
on the subject vehicle for use in Ms. LaPlante’s products liability case; by paying 
her insurance premiums and by releasing salvage to the Defendant.  
 

(SAC, paragraph 32)  
   
 Plaintiff’s alleged agreement not to remove her vehicle to an independent third party is 
not consideration.  Plaintiff was likely paid for the total loss of her vehicle, as the policy provides 
at page 19 under Payment of Loss.  She acknowledges that she signed over the salvage rights 
to the Exchange, who became the owner of the vehicle.  At that point, she no longer had any 
right to move the subject vehicle to an independent third party since the 2011 Jeep no longer 
belonged to her.   
  
 While the current pleading does not allege facts that plead the element of consideration 

adequately, the current state of the record does not permit the Court to say that no such facts 

exist and/or that plaintiff could never allege such facts, and consequently that allowing 
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amendment would be futile.  For that reason, the Court grants leave to amend so that plaintiff 

can allege whatever facts she can (in good faith) that might support the element of 

consideration.     

BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING (THIRD 
CAUSE OF ACTION) 

 The Exchange demurs to the third cause of action on the grounds that it is not viable 
without a breach of written contract cause of action.  The essential elements of a cause of action 
for breach of the implied covenant of good faith and fair dealing are the withholding of benefits 
which are due under the insurance policy unreasonably or without proper cause.  See Love v.  
Fire Insurance Exchange (1990) 221 Cal.App.3d 1136, 1151.  The California Supreme Court in 
Wallis, supra, 11 Cal.4th at 35 explained the importance of a contract in any claim for breach of 
implied covenant of good faith and fair dealing, including an insurance contract.  “It is clear that if 
there is no potential for coverage and, hence, no duty to defend under the terms of the policy, 
there can be no action for breach of the implied covenant of good faith and fair dealing because 
the covenant is based on the contractual relationship between the insured and the insurer.  As 
the Love court observed, its “conclusion that a bad faith claim cannot be maintained unless policy 
benefits are due is in accord with the policy in which the duty of good faith is firmly rooted.”  (Love, 
supra, 221 Cal.App.3d at 1153)  The legal principle is based on general contract law and the long-
standing rule “that neither party will do anything which will injure the right of the other to receive 
the benefits of the agreement.”  (citations omitted)   

 The Wallis Court concluded: 

In sum, the covenant is implied as a supplement to the express contractual 
covenants, to prevent a contracting party from engaging in conduct that frustrates 
the other party’s rights to the benefits of the agreement.  Thus, as the Love court 
noted, when benefits are due an insured, “delayed payment based on inadequate 
or tardy investigations, oppressive conduct by claims adjusters seeking to reduce 
the amounts legitimately payable and numerous other tactics may breach the 
implied covenant because” they frustrate the insured’s right to receive the benefits 
of the contract in “prompt compensation for losses.”  Absent that contractual right, 
however, the implied covenant has nothing upon which to act as a supplement, 
and “should not be endowed with an existence independent of its contractual 
underpinnings.”  (Love, supra, 221 Cal.App.3d at 1153) 

Id. at 36.   

 Following the analysis with respect to the first cause of action, the demurrer to the third 
cause of action should also be sustained with leave to amend.  

REQUEST FOR JUDICIAL NOTICE 
  
 The court grants the Exchange’s requests for judicial notice of both the subject insurance 
policy (Exhibit 1) and the salvage certificate (Exhibit 2).  See Evid. Code Section 452(h).  The 
court may take judicial notice of documents pertinent to the issues raised by a demurrer.  See 
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Ascherman v. General Reinsurance Corp. (1986) 183 Cal.App.3d 307, 310 (judicial notice of 
release and reinsurance contract).  The contents of a document may only be accepted where 
there is not or cannot be a factual dispute concerning that which is sought to be judicially 
noticed.  The general rule is that the truthfulness and interpretation of a document’s contents are 
disputable.  See C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103.   
 
 In this case, Plaintiff does not dispute that Exhibit 1 is a true and correct copy of the 
subject insurance policy with Defendant.  On page 5 of the Opposition, Plaintiff writes:  “The 
Exchange produced a complete copy of the Policy in this demurrer.  To the extent that this court 
determines the copy of the Policy produced by the Exchange, and not the portions of the Policy 
produced by Ms. LaPlante, are required to cure Ms. LaPlante’s cause of action for breach of a 
written contract, that issue is easily remedied by granting leave to amend to file her proposed 
Third Amended Complaint.  Ms. LaPlante’s proposed Third Amended Complaint would then 
attach the copy of the Policy just produced by the Exchange” [in the RJN].  (Opposition, page 5, 
lines 14-20) 
 
 Exhibit 2:  The salvage certificate showing the Exchange to be the registered owner of 
the subject vehicle in November 2014.   
 
 Plaintiff acknowledges in her SAC at paragraph 32 that she released salvage to the 
Exchange.  
 
LEAVE TO AMEND TO ADD A PROMISSORY ESTOPPEL CAUSE OF ACTION 

 Plaintiff has also requested leave to add a new cause of action for promissory estoppel.   
Given that Plaintiff is already being provided leave to file a Third Amended Complaint, the court 
finds that it would be in the interest of efficiency for all parties and the court to allow Plaintiff to 
add her promissory estoppel theory in the next pleading. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00184 
CASE NAME: LAPLANTE VS. CSAA 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY INTERINSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
The motion to strike is moot. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-00184 
CASE NAME: LAPLANTE VS. CSAA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to October 12, 2018 at 8:30 in Dept. 33. 
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 4.  TIME:  9:00   CASE#: MSC17-00334 
CASE NAME: HARRISON VS. FEDEX GROUND 
HEARING ON MOTION TO CONTEST SETTLEMENT 
FILED BY MONTY G. ROWLAND, et al. 
* TENTATIVE RULING: * 
 
Continued to September 27, 2018 at 9:00 a.m. in Department 33. Any supplemental briefs must 
be filed and served by September 17, 2018.  
 
The Court has reviewed the declaration from Debra Fitzsimmons requesting a continuance of 
this hearing so that Monty Rowland can be deposed. No other party filed a declaration or other 
supplemental brief. Based on this declaration and the lack of objection from the other parties, 
the Court continues this hearing. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-00334 
CASE NAME: HARRISON VS. FEDEX GROUND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01134 
CASE NAME: JACKSON VS. TANKKA 
HEARING ON MOTION TO COMPEL MEDICAL EXAMINATION 
FILED BY THOMAS TANKKA, et al. 
* TENTATIVE RULING: * 
 
Granted. The court finds that good cause exists for both an orthopedic and a neurological exam 
of plaintiff since he is presenting claims for significant distinguishable injuries in both fields of 
medicine. Sanctions request is denied. Pursuant to CCP §2032.310(a), leave of court is 
required to obtain a second physical examination of a plaintiff, so this motion was procedurally 
required absent a stipulation. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01134 
CASE NAME: JACKSON VS. TANKKA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 8.  TIME:  9:00   CASE#: MSC17-01645 
CASE NAME: KRABER VS. PEYVAN 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY RICHARD KRABER, MARJORIE KRABER 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00408 
CASE NAME: STEPHENS VS. WELLS FARGO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M. VS. CODY BACA 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
 The motion to strike plaintiff’s claim for punitive damages, brought by defendant 
John Muir Health, is granted as to defendant John Muir.  (See, United Western Medical Centers 
v. Superior Court (1996) 42 Cal.App.4th 500, 504-505.)  This ruling shall not prejudice plaintiff’s 
right to bring a timely motion for leave to amend.  (See, Code Civ. Proc., § 425.13.)  Defendant 
shall file its answer on or before July 27, 2018. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M. VS. CODY BACA 
HEARING ON JOINDER IN JOHN MUIR'S MOTION TO STRIKE 
FILED BY CODY BACA 
* TENTATIVE RULING: * 
 
 The motion to strike plaintiff’s claim for punitive damages, brought by defendant 
John Muir Health and joined by defendant Cody Baca, is denied as to defendant Baca.  
Plaintiff is directed to tab all exhibits in future filings; the exhibits to the opposition declaration of 
Daniel Weltin were not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).) 
 
 The California Supreme Court, in the Central Pathology decision that still defines the 
scope of the governing statute, stated in pertinent part as follows: “a cause of action against a 
health care provider for sexual battery would not, in most instances, fall within the statute 
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because the defendant's conduct would not be directly related to the manner in which 
professional services were rendered.”  (Central Pathology Service Medical Clinic, Inc. v. 
Superior Court (1992) 3 Cal.4th 181, 192.)  The Court finds this general rule applicable to 
defendant Baca. 
 
 The Cooper decision on which defendant Baca relies reaffirmed this general rule.  
(Cooper v. Superior Court (1997) 56 Cal.App.4th 744, 751 [“[c]learly this is so”].  See also, 
United Western Medical Centers v. Superior Court (1996) 42 Cal.App.4th 500, 505 [“plaintiff 
may assert a right to recover punitive damages from the two assailants, Diaz and Garcia, 
without following the procedures of section 425.13”].)  The Cooper decision carved out an 
exception to the general rule for some claims of sexual assault made against gynecologists, 
reasoning that the failure to do so would arbitrarily deny the protections of the governing statute 
to an entire category of physicians.  (Id., at 748-752.) 
 
 In the case at bar, the allegations of plaintiff’s Complaint do not support defendant 
Baca’s argument that the Cooper exception is applicable to Baca, an ordinary nurse assistant 
who was helping to prepare plaintiff for unspecified surgery.  While the Complaint accurately 
alleges that defendant Baca was employed by co-defendant John Muir, and was acting within 
the course and scope of the employment in helping to prepare plaintiff for surgery, committing 
sexual battery was beyond the scope of Baca’s employment as a matter of law.  (Cf., Lisa M. v. 
Henry Mayo Newhall Memorial Hospital (1995) 12 Cal.4th 291, 306 [ultrasound technician’s 
sexual assault did not support hospital’s liability under a respondeat superior theory].) 
 
 The Cooper decision is distinguishable even if one were to adopt the unverified 
description of defendant Baca’s duties set forth in defendant’s reply memorandum: 
 

[Defendant Baca’s] duties included: adjusting the various monitoring cables 
running from his body, taking vitals, making entries into the patient computer 
files, etc. 

 
(Reply, p. 4, lines 1-3.)  This description does not support applying the Cooper exception to a 
nurse assistant helping to prepare a patient for unspecified surgery. 
   
 In light of this ruling, the Court need not consider defendant Baca’s dismissive reference, 
in quotes, to plaintiff’s “memories” of being assaulted, or the rather startling reference to 
“the innocent presence” of defendant Baca’s DNA “in areas of Plaintiff’s genitals.”  (Reply, p. 4, 
lines 3-9.)  Those are matters for the trier of fact. 
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12.  TIME:  9:00   CASE#: MSC18-00614 
CASE NAME: KINGSWAY CAPITAL VS. NGUYEN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HIEN THI NGUYEN 
* TENTATIVE RULING: * 
 
Appear. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00653 
CASE NAME: COLEMAN VS. WELLS FARGO BANK 
HEARING ON PRELIMINARY INJUNCTION 
PER ORDER FILED 04-03-18 
* TENTATIVE RULING: * 
 
The Court previously continued the hearing on the preliminary injunction against foreclosure so 
that it could be heard with the Demurrer to the Complaint filed by Wells Fargo Bank, N.A. That 
hearing has been vacated, however, given that Plaintiffs have filed a First Amended Complaint. 
Defendant has not yet filed a responsive pleading to the First Amended Complaint. 

As the Court previously noted, a demurrer is a more appropriate procedural vehicle for deciding 
the legal merits of Plaintiffs’ claims. If the Court were to deny an injunction based on its 
preliminary assessment of how it might rule on a demurrer, the Court would be transforming this 
OSC hearing into what would functionally be a dispositive motion. 

The Temporary Restraining Order remains in effect.  

The hearing on the preliminary injunction against foreclosure is off calendar. The CMC on 
August 20 is moved to August 10. At that time parties should be prepared to select a hearing 
date for the preliminary injunction and new demurrer (if any). 

 

  

14.  TIME:  9:00   CASE#: MSC18-00898 
CASE NAME: FRANK M. VERLANDER JR.  VS  KERRY 
HEARING ON MOTION TO SEAL PORTION OF COMPLAINT PER CRC 2.550 & 2.551 
FILED BY FRANK MICHAEL VERLANDER, JR., JANET C. VERLANDER 
* TENTATIVE RULING: * 
 
Before the Court is the Motion Pursuant to California Rules of Court, rules 2.550 and 2.551 for 

Sealing of Portions of Complaint and Attached Exhibits to Protect Confidentiality filed by Frank 

Michael Verlander, Jr. and Janet C. Verlander, as trustees of the Verlander Family Trust, U/T/A 

3/25/92 (“Plaintiffs”). The Motion is unopposed by Defendants. However, for a motion to seal, 

the opposition is really the people of the State of California and their interest in an open and 

transparent judicial system. The Court evaluates the Motion pursuant to California Rules of 
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Court, rules 2.550 and 2.551. California Rules of Court, rule 2.550(d) permits the Court to order 

court records sealed only if the Court expressly finds facts establishing all of the following: 

(1) There exists an overriding interest that overcomes the right of public access to the 
record; 

(2) The overriding interest supports sealing the record; 

(3) A substantial probability exists that the overriding interest will be prejudiced if the record 
is not sealed; 

(4) The proposed sealing is narrowly tailored; and 

(5) No less restrictive means exist to achieve the overriding interest. 

California Rule of Court, rule 2.551 specifies the procedures for filing a motion to seal a record. 

Specifically, rule 2.551(b)(1) provides: “A party requesting that a record be filed under seal must 

file a motion or an application for an order sealing the record. The motion or application must be 

accompanied by a memorandum and a declaration containing facts sufficient to justify the 

sealing.” (California Rules of Court, rule 2.551(b)(1), emphasis added.) The burden of 

establishing the requisite facts is on Plaintiffs. (See H.B. Fuller Co. v. Doe (2007) 151 

Cal.App.4th 879, 894.) “This means at a minimum that the party seeking to seal documents, or 

maintain them under seal, must come forward with a specific enumeration of the facts sought to 

be withheld and specific reasons for withholding them.” (Id.) A “reasoned decision about sealing 

or unsealing records cannot be made without identifying and weighing the competing interests 

and concerns. Such a process is impossible without (1) identifying the specific information 

claimed to be entitled to such treatment; (2) identifying the nature of the harm threatened by 

disclosure; and (3) identifying and accounting for countervailing considerations.” (Id.)  

Plaintiffs have failed to satisfy the requirements of California Rules of Court, rules 2.551 and 

2.550, as Plaintiffs do not provide the necessary facts to support a motion to seal. Specifically, 

Plaintiffs have failed to provide facts to establish any of the elements of California Rule of Court, 

rule 2.550(d).  

Elements 1, 2, 3, and 5 Regarding “Overriding Interest” 

Plaintiffs’ Memorandum of Points and Authorities and Declaration are devoid of any assertions 

regarding “overriding” interests and the “right of public access to the record,” and why their 

interests “overcome” that of the public.  

Plaintiff’s Declaration cites the Ruling of the Discovery Referee Re: Defendant’s Motion to 

Quash Plaintiff’s Deposition Subpoena to Michael Verlander and states, “[a]s retired Judge 

Richard Flier has already ruled on the confidentiality of the Verlander Purchase and Sale 

Agreement, I trust that little additional authority is required.” (Declaration of Ira James Harris, p. 

2 ¶ 15-16.) Plaintiff’s Memorandum of Points and Authorities also asserts the Ruling indicates 

Plaintiffs possess “privacy interests overriding those of the public.” (Plaintiff’s Memorandum of 

Points and Authorities, p. 3 ¶ 17-24.) Reliance on this Ruling for the purposes of this motion to 

seal is insufficient, as the Ruling does not delineate the requisite facts. While Judge Flier is a 
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wise and leaned jurist, this court is required to make an independent analysis. Moreover, the 

Ruling contains facts regarding an interest in privacy, but no discussion of how Plaintiffs’ 

interests “overcome” those of the public.  

Element 4 Regarding Narrow Tailoring 

Plaintiffs redacted portions of the complaint and redacted entirely the attachments to the 

complaint. Without facts delineating why Plaintiff’s interests are overriding those of the public, 

the Court cannot make an informed decision regarding whether the redacting is narrowly 

tailored.  

Accordingly, Plaintiffs have failed to provide the facts necessary to establish the elements of 

California Rule of Court, rule 2.550(d), which Plaintiffs were required to provide pursuant to 

California Rule of Court, rule 2.551(b)(1). Without these facts, the Court cannot make a 

reasoned decision on whether to seal the materials.  

For the foregoing reasons, the Motion is denied without prejudice.  

Plaintiffs may file and serve a second motion to seal that addresses each of the elements in rule 

2.550(d). This motion must be filed and served no later than August 3, 2018. If Plaintiffs file a 

second motion to seal by August 3, 2018 then the Court will hold the conditionally underseal 

documents lodged with the Court until the hearing on the second motion to seal. If Plaintiffs do 

not file a second motion to seal by August 3, 2018, then the Court will return the lodged 

documents to Plaintiffs unless they provide the appropriate notice under rule 2.551(b)(6).  

 

  

15.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON OSC RE: SHOW PUPPY 
( PER EX PARTE ORDER 6/27/18 ) 
* TENTATIVE RULING: * 
 

Plaintiffs Larena Hatley and Chance Daniels’ request for a preliminary injunction is 

granted in part. The terms of the temporary restraining order shall remain in effect as a 

preliminary injunction until further order of the Court. Specifically, Defendants Joyce Mullan and 

Castlewood Standard Schnauzers are enjoined (1) from making any further physical changes or 

alternations to the show quality female Standard Schnauzer puppy (“Show Puppy”), including 

cropping the ears, and (2) from selling, hypothecating, transferring or conveying the Show 

Puppy to any third party. Plaintiffs shall post a bond of $10,000 by July 19, 2018.  

Plaintiffs’ request for a preliminary injunction that orders Defendants to transfer the Show 

Puppy to Plaintiffs is denied without prejudice.  
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In deciding whether or not to issue a preliminary injunction, this Court must consider        

“ ‘two interrelated factors,’ specifically, the likelihood that plaintiffs will prevail on the merits at 

trial, and the comparative harm to be suffered by plaintiffs if the injunction does not issue 

against the harm to be suffered by defendants (or in this case the people of the State of 

California) if it does.” (King v. Meese (1987) 43 Cal.3d 1217, 1226.) These two showings 

operate on a sliding scale: “[T]he more likely it is that [the party seeking the injunction] will 

ultimately prevail, the less severe must be the harm that they allege will occur if the injunction 

does not issue.” (Id. at 1227.) Plaintiffs have the burden of showing that all elements necessary 

to support issuance of a preliminary injunction are met. (See O'Connell v. Superior Court (2006) 

141 Cal. App. 4th 1452, 1481.)  

The burden is even higher when the plaintiff seeks a mandatory injunction. “The granting 

of a mandatory injunction pending trial is not permitted except in extreme cases where the right 

thereto is clearly established.” (People ex rel. Herrera v. Stender (2012) 212 Cal.App.4th 614, 

630 (internal quotations and citations omitted).) 

Here, Plaintiffs seek an injunction that is both prohibitive and mandatory. The Court 

treats these requests separately. In the prohibitive injunction, the Show Puppy would remain 

with Defendants and Defendants would be prevented from selling or transferring the Show 

Puppy to a third party and from making any physical changes to the Show Puppy. In the 

mandatory injunction, the Show Puppy would be transferred from Defendants to Plaintiffs.  

Probability of Prevailing 

Plaintiffs present evidence that they purchased the Show Puppy, a show quality female 

Standard Schnauzer puppy, from Defendants for $2,500. (Hatley Decl. ¶2.) Plaintiffs’ evidence 

also shows that Defendants refused to provide the Show Puppy to Plaintiffs. (Hatley Decl. ¶3.)  

Mullan states that Plaintiffs did not purchase a specific puppy, but instead had a deposit 

for a puppy born in a subsequent litter. (Mullan decl. ¶5.) Mullan explains that she has a detailed 

7-page contract that she uses when she actually transfers a puppy to new owners. Mullan also 

states that she never relinquishes a puppy without a signed contract. (Mullan decl. ¶6.)  

Based upon this evidence, the Court finds that Plaintiffs have shown a probability of 

prevailing at trial, however, Plaintiffs’ evidence is not strong enough to support the issuing of a 

mandatory injunction. While the Court denies Plaintiffs’ request for a mandatory injunction, that 

request is denied without prejudice since it appears that Plaintiffs may have additional evidence 

that they could present to support their request for a mandatory injunction.  

Defendants also argue that there was no agreement to sell the Show Puppy because 

certain disclosures must be provided by the seller at the time of sale under the Polanco-Lockyer 

Pet Breeder Warranty Act. (See, Health & Safety Code §§ 122050, 122100 and 122140.) This 

argument is not persuasive. Defendants did not provide the required disclosures. (Mullan decl. 

¶6.) However, Defendants have not explained why their failure to provide the required 
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disclosures would allow them to negate an otherwise valid contract. Instead, it appears that the 

failure to provide the required disclosures could result in a civil penalty. (See, Health & Safety 

Code §§ 122110.) 

Defendants also argue that the American Kennel Club says Mullan is the owner of the 

Show Puppy. This argument is also not persuasive. Defendants have not explained why the 

Court should rely on what the American Kennel Club’s records show about who is the true 

owner the Show Puppy.  

Balance of Harms 

Plaintiffs have also shown that they would be irreparably harmed if Defendants were 

allowed to do whatever they wished with the Show Puppy. Plaintiffs’ evidence shows that it is 

very difficult to obtain a show quality female Standard Schnauzer puppy and that Plaintiffs have 

been waiting three and a half years for such a puppy. (Hatley Decl. ¶4.) Defendants have not 

explained why they would be harmed if they were prevented from physically altering the Show 

Puppy and were not allowed to transfer ownership to a third party. Therefore, the balance of 

harms for the prohibitive injunction weighs heavily in Plaintiffs’ favor.  

Defendants argue that the Show Puppy is not unique and that monetary damages would 

be sufficient should Plaintiffs prevail in this case. The Court is not convinced that monetary 

damages are sufficient as Plaintiffs have explained the unique qualities of the Show Puppy. 

(See Hatley Decl. ¶6.) Defendants have not disputed this evidence or shown how Plaintiffs can 

obtain a different show quality female Standard Schnauzer puppy.  

The Court concludes that for the prohibitive injunction the balance of harms weighs in 

favor Plaintiffs’ and in maintaining the status quo. Therefore, the Court will issue a prohibitive 

injunction that maintains the status quo, the terms of which are stated above.  

Plaintiffs, however, provided little evidence showing that they will be harmed if the Show 

Puppy is not turned over to them pending trial. Hatley explains that she needs to have 

possession of the Show Puppy “so that she will ‘bond’ and become attached to [Plaintiffs] to 

assist in building a more successful relationship with the dog, which will also facilitate her 

training.” (Hatley Decl. ¶8.) This evidence explains some harm to Plaintiffs, however, this 

evidence is insufficient to show that the balance of harms weighs strongly in Plaintiffs’ favor 

when compared to Defendants’ potential harm. The harm that Plaintiffs will experience if they 

are not given the Show Puppy pending trial appears to be essentially the same harm that 

Defendants will suffer if the Show Puppy is given to Plaintiffs. Therefore, it appears that the 

balance of harms between the parties on the mandatory injunction is equal. As explained above, 

Plaintiffs have not presented sufficient evidence that clearly establishes their right to the Show 

Puppy. Therefore, the Court will not issue a mandatory injunction as this time.  
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Other Matters 

Defendants argue that this case should be in small claims court or be a limited civil 

matter. Defendants have not shown that Plaintiffs could obtain their requested injunctive relief in 

small claims court. (See, CCP 116.220(a)(5) [limiting injunctions in small claims cases to those 

expressly authorized by statute].) It is possible that Plaintiffs’ claims may be appropriate for a 

limited civil matter, however, even if this case is improperly classified as an unlimited matter that 

does not change the Court’s subject matter jurisdiction. (See, e.g. Stratton v. Beck (2017) 9 

Cal.App.5th 483, 492 [“The classification of a civil case as limited or unlimited no longer affects 

the subject matter jurisdiction of the superior court.”].) The Court will not reclassify this case to 

limited jurisdiction at this time, however, the parties should consider whether this case should be 

reclassified.  

Plaintiffs’ request for judicial notice of the complaint is granted and the Court takes 

judicial notice that Plaintiffs filed their complaint and the claims alleged in the complaint. 

However, the Court does not take judicial notice of the truth of the matters alleged in the 

complaint. 

 

  

16.  TIME:  9:00   CASE#: MSL12-04214 
CASE NAME: CACH VS. RODRIGUEZ 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY CACH, LLC. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

17.  TIME:  9:00   CASE#: MSL16-02585 
CASE NAME: AMERICAN EXPRESS VS. KATHY PEREZ 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS BANK, FSB 
* TENTATIVE RULING: * 
 
Appear. 
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18.  TIME:  9:00   CASE#: MSN17-0133 
CASE NAME: SUN BEEF LLC VS. JBJ HOLDINGS 
HEARING ON PETITION TO CONFIRM AWARD OF ARBITRATOR & FOR JUDGMENT 
FILED BY SUN BEEF, LLC, 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

19.  TIME:  9:00   CASE#: MSN17-2217 
CASE NAME: DONAHUE FITZGERALD VS. JAMS 
HEARING ON MOTION TO CONFIRM ARBITRATOR'S RULING ON 3rd PARTY 
FILED BY GOOGLE LLC 
* TENTATIVE RULING: * 
 
Vacated.  Case completed. 

 

  

20.  TIME:  9:00   CASE#: MSN18-0674 
CASE NAME: DANIEL GANNON VS. THE ARGABRIGHT FAMILY TRUST 
HEARING ON PETITION FOR ORDER COMPELLING TRUST TO COMPLETE ARB. 
FILED BY DANIEL GANNON, PAMELA GANNON 
* TENTATIVE RULING: * 
 
 The petition to compel arbitration, brought by Daniel and Pamela Gannon, is denied.  
The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 Petitioners are directed to tab their exhibits in all future filings.  (See, Cal. Rules of Court, 
rule 3.1110, subd. (f).)  The exhibits to the declaration of Donald Odell were not tabbed. 
 
 The Court’s denial of the petition is not based on the petition’s failure to name the correct 
respondent.  Petitioners should have named Ms. Argabright in her capacity as trustee, rather 
than the trust itself.  The point is moot however, given that Ms. Argabright has appeared to 
oppose the petition in her capacity as trustee.  Further, this is a technical pleading defect that 
could easily be corrected. 
 
 The Court’s denial of the petition also is not based on waiver.  While petitioners named 
respondent as a defendant in the civil action, they did so in respondent’s personal capacity, 
and not in her capacity as trustee.  The Court is not aware of legal authority suggesting that 
pursuing a civil action against parties who have not agreed to arbitrate constitutes a waiver of 
the right to pursue arbitration against parties who have agreed to arbitrate. 
 
 Respondent’s request for judicial notice is granted. 
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 Respondent’s evidentiary objection is sustained.  Petitioner’s attorney Donald Odell has 
not properly authenticated the alleged arbitration agreement, and the version of the agreement 
attached to Mr. Odell’s declaration is not signed by respondent.  This constitutes one 
independent ground for denying the petition.  (See, Marcus & Millichap Real Estate Inv. 
Brokerage Co. v. Hock Inv. Co. (1998) 68 Cal.App.4th 83, 88-91.) 
 
 B. The Merits. 
 
 As a second independent ground for denying the petition, the Court exercises its 
discretion to refuse to enforce the alleged arbitration agreement, and to order that all of 
petitioners’ claims against Ms. Argabright in her capacity as trustee be raised — if petitioners 
continue to pursue them — in the pending civil action, No. C17-02362.  (See, Code Civ. Proc., 
§ 1281.2, subd. (c) and last paragraph.)  It appears that this would require a timely motion for 
leave to file a further amended complaint in the civil action.  In light of this ruling, the arbitration 
that petitioners attempted to commence before ADR Services is permanently stayed. 
 
 The proposed arbitration and the pending civil action both concern alleged fraud in 
the sale of the subject Orinda residence.  (See, Odell Dec., Exhs. “B” and “C”;  Respondent’s 
RJN, Exhs. “A” and “B”.)  Allowing the proposed arbitration and the pending civil action to 
proceed in parallel would create a risk of conflicting rulings on overlapping factual and legal 
issues.  (See, Abaya v. Spanish Ranch I, L.P. (2010) 189 Cal.App.4th 1490, 1498-99.)  
Under the circumstances of this case, refusing to enforce the arbitration agreement and 
ordering the joinder of all claims in the pending civil action appears to be the most efficient 
and fair of the statutory options given to the Court.  (See, Code Civ. Proc., § 1281.2, subd. (c) 
and last paragraph.) 
 
 The Court notes that while petitioners were aware of respondent’s position on the issue 
of conflicting rulings, petitioners failed to address the issue in their opening memorandum.  
They also failed to file reply papers addressing the issue. 

  

21.  TIME:  9:01   CASE#: MSC17-01988 
CASE NAME: AZEVEDO VS. KERACHI 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT & CANCEL LIENS 
FILED BY ALI KERACHI, CALIFORNIA RT PIZZA GROUP, INC. 
* TENTATIVE RULING: * 
 
 Parties to Appear.  Defendants shall bring copies of the proposed cross-complaint for the 

Court’s review to assist the Court in determining if granting leave is “in the interest of justice.” 

The Court notes and takes into consideration that Plaintiff failed to file an Opposition to this 

motion. 

 As to cancelling the UCC Liens, Defendants shall be prepared to address how Civ. Code 

§ 3412 is applicable to the UCC Financing Statement and how it provides authority for court to 

“cancel” the recording on a noticed motion, before the action requesting cancellation is filed. 
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Defendants have cited no other authority for the Court to order removal of the UCC Financial 

Statement filing on a noticed motion. 

 

 

 


